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January 29, 2003

HEARING PROCEDURES

I. CALL TO ORDER AND ROLL CALL

A. Call the meeg ing to order:

gEPty Committee on . . . will come to order. Will members and
nlease take your seats.”

2. Use the gavel if the room is noisy.
B. Call the roll:

1. One alternative: “The clerk will call the roll.” Clerk then calls the roll. “We will hold
the roll open for the Senators/Representatives who have not arrived yet.”

2. Another alternative: “We will dispense with the calling of the roll and the clerk will
note presence of Senators/Representatives as they arrive.” Clerk then fills in a roll
call sheet as Senators/Representatives arrive. This is a good option if there is not a
quorum present. ‘

II. WELCOME AND ANNOUNCEMENT OF THE PURPOSE OF THE HEARING
A. Welcome members of the public and thank them for coming to present their testimony.

B. Describe the purpose of the hearing, especially if there is a special purpose, such as a
briefing. For routine hearings on bills or rules, this may not be necessary.

III. DESCRIBE THE OPERATION OF THE HEARING
A. Inform people how to register to speak:

1. “If you would like to testify to the committee, please fill out a hearing slip and return
it to the messenger. The messenger has the slips.” Point out the messenger. “If you
do not want to speak but want to register your position, you may do so on the same
hearing slips.”

2. “If you have written testimony, please give it to the messenger when you are called to
speak.”

B. The order in which you will call speakers:

1. “To the extent possible, I will alternate between speakers with different points of view
on the subjects before us.”



2.

i,

“If anyone has particular time constraints (that is, if you have to leave early) please
indicate this on your hearing slip and I will try to accommodate you.”

C. Other rules you may want to establish (all optional):

1.

Anyone present may register to testify, but only committee members may ask questions
of the speakers.

Public demonstrations of support or opposition to anything that is said in the hearing is
not permitted. This is necessary in order to maintain decorum and to provide a neutral
setting in which people of all viewpoints may present testimony.

To allow everyone a chance to speak, you may set a time limit for speakers (and you
may ask committee members to limit their questioning of speakers), especially if there
are a lot of people registering to speak. You may also ask speakers to avoid repeating
what previous speakers have said.

Speakers are asked to summarize their remarks, rather than reading from written
statements, and to avoid repeating previous speakers.

D. Plans for the hearing (all optional):

1.

You may want to announce the order in which bills or rules will be heard, especially if
you will deviate from the order on the meeting notice.

You may want to remind the committee of your preference to not take executive action
on bills the same day that they are heard; alternatively, if you plan to deviate from this
preference, you may want to announce that an executive session will be held.

You may want to announce how long the hearing is expected to last and whether you
plan to break for lunch.

IV. BEGIN THE HEARING

A. Clerk sorts the hearing slips for each topic by: (1) speaking in favor; (2) speaking in
opposition; (3) speaking for information only; (4) registering in favor; and (5) registering in
opposition.

D.

Call the first speaker. Usually, start with invited speakers, legislators, agency heads or other
dignitaries, if any are present.

When the speaker is through, ask the committee members if they have any questions or pose
any questions that you have.

When there are no more questions, thank the speaker and call the next speaker. The clerk
will give you the hearing slip for each speaker, at the right moment.



E. When the clerk gives you the last slip for a particular topic, ask if anyone else wants to
speak. “This is the last person registered to speak on this topic. If anyone else wants to
speak, please complete a hearing slip and give it to the messenger at this time.”

V. ADJOURNMENT

A. Thank all those who came, once again, and if it has been a long hearing thank those who
stayed until the end for their patience.

B. Declare the meeting adjourned, using the gavel, if you wish.
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ASSEMBLY RULES

As last affected by 2003 Assembly Resolution 3
(Adopted January 30, 2003)

Chapter 1:
ELECTION AND DUTIES OF OFFICERS

AsseMBLY RULE 1. Assembly officers. As early as possible in each legislative
biennium, the assembly shall elect from among its members, by roll call vote of a majority
of those present, a speaker of the assembly and a speaker pro tempore, and from outside its
membership a chief clerk and a sergeant at arms. Those officers shall serve for the
legislative biennium unless separated by death, resignation, or removal by a majority of
the current membership of the assembly. A midterm vacancy in any of those offices shall
be filled by an election scheduled by the speaker as a special order of business.

AsSEMBLY RULE 2. Party Officers; election, duties. (1) The majority and minority
parties in the assembly shall elect the officers shown in sub. (2), and may select any other
officers desired. Party officers shall hold office for the legislative biennium unless
separated by death, resignation, or removal from office by a majority of the current
membership of the appropriate party caucus. They shall perform the duties assigned to
them by their respective caucuses, by legislative rule, and by law.

(2) Each party caucus shall elect a floor leader, an assistant floor leader, and a caucus
chairperson to be known, respectively, as the majority leader, the assistant majority
leader, the majority caucus chairperson, the minority leader, the assistant minority
leader, and the minority caucus chairperson. In the temporary absence of the majority
leader or minority leader, the respective assistant leader shall carry out the duties
assigned to that leader until the return of the leader. If the majority leader or minority
leader is separated by death, resignation, or removal from office, the respective assistant
leader shall carry out the duties assigned to that leader until a leader is elected.

(3) On the day a new legislature is convened under section 13.02 (1) of the statutes, the
chairperson of each party caucus shall notify the chief clerk of the offices established by his
or her party caucus and the incumbents therein, and thereafter shall notify the chief clerk
of any change in the offices or incumbents. Each notification shall be entered in the

journal.

(4) The division of seats in the chamber among majority and minority party members
shall be determined by the speaker in consultation with the 2 caucuses. Disputed seating
assignments shall be decided by the floor leader of the appropriate caucus.

’ [(3) am. 1995 A.Res. 2]
[(2) am. 2001 A Res. 3]

(i) Authenticate by personal signature, when required, acts, orders, and proceedings of
the assembly.




Assembly Rules (as last amended January 30, 2003) - —

(k) In general, represent and stand for the assembly, declaring its will and obeying its
commands concerning the discharge of the speaker’s assigned duties.

(L) Supervise all other officers of the assembly, each being subordinate to the speaker in
the discharge of his or her assigned duties.

(m) Certify under section 13.08 of the statutes, with the countersignature of the chief
clerk, the names of all qualified members of the assembly and the number of miles of travel
for which each member is entitled to compensation.

(n) Authorize expenditures to procure appropriate floral pieces or similar memorials for
deceased or ill members of the legislature, state officers, or other persons who have been
id

entified with the ]pgicl;ﬂ‘ive process.

(0) Issue subpoenas, with the countersignature of the chief clerk, for the attendance of
witnesses before any assembly committee, and issue summary process for the arrest of any
witness disobeying the mandate of the subpoena.

(p) Administer, when required, the oaths of office to members and officers of the
assembly.

(g) Determine office assignments for members.

(r) Refer every notice and report concerning a proposed administrative rule received by
him or her under section 227.19 of the statutes to the appropriate standing committee of
the assembly within 7 working days following receipt, and notify that committee
whenever the speaker is informed that a proposed rule or portion thereof is being
withdrawn. The speaker shall refer any report received from a standing committee that
objects to a proposed rule or portion thereof to the joint committee for review of

administrative rules.

(s)
‘ Cudforaary prashie 10 dufssh

the powers and shall carry out all of the duties of the speaker until the return of the
speaker. If the speaker is separated by death, resignation, or removal from office, the
speaker pro tempore may exercise all of the powers and shall carry out all of the duties of

the speaker until a speaker is elected.
[(1)(h) and (j) am. 1995 A.Res. 2]
[(2) am. 2001 A Res. 3]

ASSEMBLY RULE 3m. Presiding officer. (1) The presiding officer shall:

-{a) Open each daily session, at the time set for convening, by taking the chair to preside
over the assembly and calling the members to order.

(b) Mnnounce the business before the assembly in the order in which it is to be acted
upon. :

(c) Put to a vote all motions and questions that properly arise in the course of
proceedings and announce the results.

(d) Order a roll call vote when such a vote is required by the constitution, by law, or by
legislative rule.

ae nadckhia, 7}
(2) In the temporary absence of the speaker, the speaker pro tempore may exercise all of cgmun.

g
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Public Meeting

| EPA and DNR will explain
the cleanup plans selected
for the Little Lake Butte
des Morts and the Appleton
to Little Rapids reaches of
the Lower Fox Riverata
public meeting in the
Appleton area. A notice
will be sent soon with the
details. For special needs
or accommodations, please
contact: Susan Pastor at
(312)353-1325, or toll free
at (800) 621-8431 Ext.
31325.

Web Sites
http://www.dnr.state. wi.us/
org/water/wm/lowerfox

http://www.epa.gov/regions/
sites/foxriver

http://’www fws.gov

United States
Environmental Protection
Agency

Region b
77 West Jackson Boulevard
Chicago, IL 60604-3580

lilinois, Indiana
Michigan, Minnesota
Ohiio, Wisconsin

Upper River Cleanup Decision Announced

Lower Fox River Site
Northeast Wisconsin

January 2003

U.S. Environmental Protection Agency and the Wisconsin Department of Natural
Resources recently signed a document called a record of decision. The document
describes the final cleanup plan for the Little Lake Butte des Morts and the Appleton to
Little Rapids sections, or reaches, of the Lower Fox River. A decision for the remainder
of the river and bay will be made later this year.

Lower Fox River
PCB-Contaminated Sediment Deposits

OﬁZApp eton

to Little Rapids

i ou1 Little Lake [
Butte des Morts |

K

Sediments o= e e 4\

OU - This refers to an operable unit. An operable unit is a term used to describe a certain portion
of a site based on the type of contamination, what is contaminated (soil, water, etc.), or a
geographic location. For ease of management, the Lower Fox River site has been divided inio
five operable units based on geographic location and differing river conditions. This decision
only covers operable units I and 2.



A hydraulic dredge, similar to this one, will be used to remove contaminated

cleanup relies on natural processes to
break down, dilute or bury the PCBs.
However, it includes a program
designed to monitor the levels of
PCBs in sediment. EPA and DNR
have chosen not to dredge the river in
this reach because:

¢ PCBs in this reach were removed
in 1998 and 1999 through the
demonstration project at Deposit N.

= Active cleanup in this area would
not significantly reduce risk.

« A decision on the PCB-
contaminated sediment deposit
farthest downstream in this section
of the river will be made at a later
time.

sediment in the Little Lake Butte des Morts reach of the Lower Fox River.

Little Lake Butte des Morts
Reach Cleanup (OU 1)

The cleanup of this reach will involve:

*  Dredging 784,000 cubic yards of contaminated

sediment.

¢ Squeezing the water from the sediment, treatin
the water and returning the treated water to the

river.

¢ Taking the contaminated
sediment to a landfiil for
permanent disposal.

By removing the contaminated
sediment, EPA and DNR estimate this
section of the river will have an
average PCB level lower than the
cleanup goal. Capping in limited areas
would also be allowed if that proved to
be less costly than dredging, or if
dredging alone was not sufficient.
These activities will reduce the risk 1o
people and the environment.

Estimated Cost: $66.2 million

Appleton to Little Rapids
Reach Cleanup (OU 2)

EPA has selected monitored natural

recovery as the cleanup plan for the
Appleton to Little Rapids reach. This

« Even without actively cleaning up
this section of the river, the average level of PCBs in
this reach is close to a protective level.

The number of dams and locks create access
concerns in this reach making dredging or capping
difficult.

The location of the bedrock may make removing all
contaminated sediment difficult.

Monitored natural recovery includes tracking the levels of PCBs in the



This monitoring program should be sufficient because of
minimal human health and ecological risk in the Appleton to
Little Rapids reach.

Estimated Cost: $9.9 million

Obijective of the Cleanup

The objective of this cleanup is to reduce the risks posed
1o people and the environment from the PCBsin the
Lower Fax River sedimentin operable units 1 and 2.

The Next Step

EPA and DNR will begin discussions with the companies
considered potentially responsible for the PCB
contamination about doing the cleanup. Design and
cleanup planning will also begin during these negotiations.
The selected cleanup plan will be refined during the design
phase. Once the designs are completed and approved by
EPA and DNR, a contractor will be hired to begin the
work. Although community input is always welcome, a
formal comment period will not be held at this stage.

Trucks loaded with the contaminated sediment
removed from the Little Lake Butte des Morts reach
will be covered and pressure washed before
leaving for the landfill for disposal.

sediment removed from the

Water separated from the
Little Lake Buite des Morts reach will pass through
large sand and carbon filter tanks before being put
back into the river.

Background
The site has been divided into five areas called operable
units. (See map on Page 1.) They are:

Operable Unit 1 - Little Lake Butte des Morts
Operable Unit 2 - Appleton to Little Rapids
Operable Unit 3 - Little Rapids to DePere
Operable Unit 4 - DePere to Green Bay
Operable Unit 5 - Green Bay

This decision is different from the 2001 proposed cleanup
plan because it only outlines the cleanup plan for Operable
Units 1 and 2. EPA and DNR expect to issue a second
record of decision in 2003 selecting the cleanup plans for
Operable Units 3 through 5.

These decisions provide for a phased approach to the
cleanup. Such approaches are often done to speed up a
project while gaining experience to be used in future
phases.

While this decision only covers two sections, the entire site
includes approximately 39 miles of the Lower Fox River as
well as Green Bay. The river portion of the site extends
from the outlet at Lake Winnebago and continues
downstream to the river mouth at Green Bay, Wis. The
bay portion of the site includes all of Green Bay.



For More Information
For more information about the LowerFox River cleanup, please contact:

Susan Pastor James Hahnenberg Edward K. Lynch, P.E.

Community Involvement Coordinator Remedial Project Manager Fox River Project Manager

Office of Public Affairs (P-19]) Superfund Division (SR-6J} Wisconsin DNR (RR/3)

EPARegion s EPA Region 5 101 S. Webster St.

77 W. Jackson Blvd. 77 W. Jackson Blvd. P.0O.Box 7921

Chicago, IL 60604-3590 Chicago, IL 60604-3590 Madison, W1 53707-7921

Phone: (312)353-13250r Phone: (312)353-4213or Phone: (608)266-3084
(800)621-8431 Ext. 31325 (800)621-8431 Ext. 34213 Fax:  (608)267-7646

Fax:  (312)353-1135 Fax:  (312)886-4071 E-mail: Iynche@dnr.state wi.us

E-mail: pastor.susan@epa.gov E-mail: hahnenberg.james@epa.gov

Information Repositories and Administrative Records
Copies of documents related to the Fox River cleanup will be available in the reference sections of:
€ Appleton Public Library, 225 N. Oneida St., Appleton, Wis.; {920) 832-6170
¢ Brown County Library, 515 Pine St., Green Bay, Wis.; (920) 448-4381, Ext. 364
s Door County Library, 104 S. Fourth Ave,, Sturgeon Bay, Wis.; (920) 743-6578
e Oneida Community Library, 201 Elm St., Oneida, Wis.; (920} 869-2210
. Oshkosh Public Library, 106 Washington Ave., Oshkosh, Wis.; (920) 236-5200
An administrative record, which contains detailed information upon which the selection of the cleanup plan was based, will be

available at DNR Lower Fox River Basin Team:, 801 E. Walnut St., Green Bay; DNR Bureau for Remediation and
Redevelopment, 3 Floor, 101 S. Webster St., Madison; and EPA Records Center, 7% Floor, 77 W. Jackson Blvd., Chicago, Ill.
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Legislative Fiscal Bureau
One East Main, Suite 301 « Madison, W1 53703 » (608) 266-3847 « Fax: (608) 267-6873

April 23,2003 Jomnt Committee on Finance Paper #458

Patients Compensation Fund (Insurance and Health and Family Services)

[LFB 2003-05 Budget Summary: Page 203, #5 and Page 276, #2]

CURRENT LAW

The patients compensation fund (PCF) was created in 1975 to provide excess medical
malpractice coverage for health care providers. Under current law, health care providers must
obtain primary medical malpractice insurance from private insurance companies in the amount of
$1 million per occurrence and $3 million per policy year in the aggregate. PCF provides
coverage in excess of the primary insurance, and fund coverage is unlimited. Participation in
PCF is mandatory, unless the provider qualifies for an exemption. Exemptions include: (a)
providers who do not practice in Wisconsin for more than 240 hours in a fiscal year; (b)
providers employed by the state, a county, or municipality who do not expect to practice outside
of that employment for more than 240 hours during a fiscal year; (c) providers whose principal
place of practice is not in Wisconsin; (d) federal employees covered under the Federal Tort
Claims Act who-do not expect to practice outside that employment for more than 240 hours
during a fiscal year; (e) retired providers; (f) providers who have never practiced in Wisconsin to
date; and (g) corporations and partnerships that cease providing medical services in Wisconsin.

PCF provides coverage on an occurrence basis. Payment of the premium for a given year
of practice entitles the provider to coverage for claims filed for any acts of malpractice that occur
during that year, including claims that are filed subsequent to the PCF coverage cancellation
date. If a claim is based on an occurrence during a covered year, then PCF is responsible for
coverage regardless of when the claim is filed. Under current law, claims are paid in the order
received within 90 days, unless appealed, and if there are insufficient funds, the claims are
immediately payable in the following year in the order in which they were received.

PCF is funded through annual assessments paid by providers and through investment
income. Under current law, PCF is held in trust for the purposes of Chapter 655 of the statutes,
which currently is to regulate health care liability and patients' compensation, and may not be
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used for any other purposes. As of September 30, 2002, the Office of the Commissioner of
Insurance (OCI) estimated PCF's total assets to be $620.7 million, total outstanding liabilities to
be $631.6 million, and the fund equity to be -$10.9 million. OCI also estimates that by June 30,
2003, PCF's fund equity will be approximately -$255,000.

GOVERKNOR
insurance

Provide $200 million SEG in 2003-04 from PCF to transfer to a new segregated fund, the
health care provider and cost control fund, which would support a portion of the state's share of
medical assistance (MA) costs budgeted in the Department of Health and Family Services
(DHEFS).

Health Care Provider Avatlability and Cost Control Fund. Create the health care
provider availability and cost control fund in Chapter 655 of the statutes to ensure the availability
of health care providers in the state and to control the cost of health care services to state
taxpayers, workers, and employers. Specify that the fund could be used to: (a) assist in the
education and training of health care providers; (b) ensure that health care providers who serve
recipients under MA or other health care programs established by the state receive levels of
payment sufficient to retain their participation in the programs and to reduce the risk of shifting
costs to private sector employers; and (c) defray the cost of other health-related programs that
DHFS determines are effective in ensuring the availability of health care providers in the state
and controlling the cost of health care services to state taxpayers, workers, and employers.

Require OCI to administer the fund. Specify that the fund would participate in the state
investment fund, and the State of Wisconsin Investment Board would have control of
investments and collection of all money loaned or interest earned from the fund.

Guaranteed Payment. Create a sum sufficient GPR appropriation to pay any portion of a
medical malpractice claim that PCF is required to pay but is unable to pay because of insufficient
funds. Make claims payable within 90 days from PCF, but if PCF has insufficient funds, the
claims are payable within 90 days from the sum sufficient GPR appropriation. The sum
sufficient GPR appropriation would also be subject to the same review, assessment, and
withdrawal processes as PCF.

Health and Family Services

Reduce funding for MA benefits by $200 million GPR in 2003-04 and provide $200
million SEG from the health care provider availability and cost control fund to support MA
benefits in 2003-04.

Medical Assistance. Create a continuing appropriation in DHFS to disburse funds from
the health care provider availability and cost control fund to support a portion of the state's share
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of MA benefits costs. Modify the current MA appropriation to reflect that a portion of the state's
share of MA benefit costs would be funded from the new appropriation.

DISCUSSION POINTS

1. This item would fund a portion of the state's 2003-04 MA benefits costs by using
assets that have accumulated in the PCF. Because this funding would be provided in the first year
of the biennium, funding from this source would not be part of the MA base for the 2005-07
biennium. This use of this funding in 2003-04 reflects the administration's intent not to have PCF
be an ongoing source of funding for the MA program.

In a letter to the Co-chairs of the Joint Committee on Finance dated March 17, 2003, the
DOA Secretary requested that the bill be amended to sunset the transfer mechanism and the health
care provider access and cost control fund on July I, 2005, to better reflect this intent.

Medical Malpractice

2. According to a March 3, 2003, report prepared by the United States Department of
Health and Human Services, the medical malpractice environment as a whole has contributed to a
health care crisis in the United States. Patients have less access to doctors as doctors have given up
their practices, limited their practices to patients who do not have health conditions that are more
likely to lead to lawsuits, or have moved to states where insurance can be obtained at a lower price.
Some doctors are unable to obtain or afford medical liability insurance. In addition, some insurers
are leaving the market. Insurance premiums in the United States, excluding California, have
increased 505% from 1976 to 2000. The cost of increasing premiums for doctors is passed on to the
patients.

3. The American Medical Association has listed Wisconsin as one of six states whose
medical liability systems are not in crisis or showing problem signs. Attachment 1 indicates which
states are in crises, which are showing problem signs, and which are not showing problems.

4. To avoid problems with a medical malpractice system, it is necessary to maintain a
stable and predictable environment. To this end, Wisconsin has implemented a number of tort
reform measures to stabilize the medical malpractice environment, including: (a) a statute of
limitations, in most cases, of three years from the incident date or one year from the discovery date;
(b) a cap on noneconomic damages of $350,000 plus a cost of living increase, currently
approximately $410,000; (c) limits on attorney contingency fees; (d) mandatory professional
primary liability insurance of $1 million per incident and $3 million per policy vear; (e) periodic
payment of damages; (f) a mediation system to resolve disputes without litigation; (g) a contributory
negligence provision, which allows damages awarded to be diminished in proportion to the amount
of negligence attributed to the person recovering; (h) abolition of the collateral source rule, which
results in the admission of evidence, in an action to recover damages for medical malpractice, of
any compensation for bodily injury received from sources other than the defendant to compensate
the claimant for the injury; and (i) PCF to provide unlimited excess liability coverage.
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5. The other five states that show no problem signs have also implemented a variety of
tort reforms. California has passed provisions relating to: (a) a cap on noneconomic damages; (b)
the collateral source rule; (c) limits on attorney contingency fees; (d) structured settlement
payments; and (e) joint and several liability. Colorado has passed provisions relating to: (a) a cap
on all damages; (b) joint and several lability; (c) the collateral source rule; and (d) structured
seftlement payments. Indiana has passed provisions relating to: (a) joint and several lability; (b)
the collateral source rule; (c) a cap on all damages; (d) limits on attorney contingency fees; and (e)
PCF. Louisiana has passed provisions relating to: (a) a cap on damages; (b) structured settlement
payments; (¢) PCF; (d) joint and several liability; and (e) prejudgment interest. New Mexico has
passed provisions related to: (a) joint and several liability; (b) structured settlement payments; (¢} a
cap on all damages, except for punitive damages; and (d) PCF.

6. All states have mmplemented one or more tort reform measures in an attempt to
stabilize the medical malpractice environment. Eight states other than Wisconsin have PCFs—
South Carolina, Indiana, Kansas, Louisiana, Nebraska, New Mexico, Pennsylvania, and Wyoming.
Four out of the six states that show no medical malpractice problem signs have PCFs. However,
five out of nine states that have PCFs are either in crisis or showing problems signs.

Patients Compensation Fund

7. Each state that has a PCF operates the fund with different requirements.
Participation in at least three of the states -- Kansas, Pennsylvania, and Wisconsin -- is mandatory.
Coverage in at least two of the states, South Carolina and Wisconsin, is unlimited. Primary
insurance coverage that is required for providers varies from state to state. Wisconsin has the
highest primary insurance coverage requirement of $1 million per incident and $3 million per policy
year. Wisconsin is also the only fund to have both mandatory participation and unlimited coverage.

8. When Wisconsin's PCF was established in 1975, it operated on a cash basis for the
first five years. In other words, providers were assessed based on actual payout amounts for claims
in a given year. During the 1980's, PCF switched from cash accounting to accrual accounting to
improve the integrity of the fund. Under the accrual method, providers are assessed based on
estimates of what all claims would total over time for incidents that occurred in any given year,
rather than on what the payout amount was for that year. Accrual accounting ensures that PCF has
sufficient assets to pay any outstanding liabilities, including claims incurred but not reported, if PCF
were discontinued. The estimates of what claims would total over time are actuarially determined.
Wisconsin requires insurers to be financially solvent such that their assets are sufficient to cover any
outstanding liabilities. Therefore if an insurer stopped doing business, all outstanding claims would
be paid. PCF is currently operated in a similar manner.

9. During the 1990's, the PCF's Board of Governors began to increase PCF's reserves to
cover any outstanding claims if PCF were eliminated. The total amount of the reserves, the
assessments and investment income, are PCF's total assets. Any outstanding claims since the
inception of PCF, including claims incurred but not reported, are the total outstanding liabilities.
The difference between the total assets and the total outstanding liabilities is the fund equity. PCF
operates in a similar manner, but uses estimated future investment income earnings to discount its
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total outstanding liabilities. The Board tries to avoid any deficit or surplus of the fund equity and
assesses providers with that goal in mind.

10.  To determine provider assessments for PCF, actuaries attempt to predict how many
claims will occur in a given year and how much those claims will cost. By the actuaries' own
statements, the process is highly uncertain, especially since Wisconsin's PCF is unique in the nation.
The actuaries indicate that their estimates have been tracking the industry nationally as a whole.
However, there is a concern that the estimates may be too conservative for Wisconsin.

11. The 13-member Board uses the actuarial information to set annual premium rates for
providers, which are then established by rule. Attachment 2 shows annual provider assessments for
each provider classification from fiscal years 1997-98 thru 2001-02. The Board has usually set rates
that differ from the actuaries' recommendations. The Board attributes the difference to the fact that
Wisconsin's medical malpractice environment is much more stable than the rest of the nation and to
the fact that because assessments are mandatory, PCF has a "captured pool" to require additional
assessments to make up for any underestimation in assessments from a previous year. Table 1
compares the actuaries' recommended percentage changes to premiums with the percentage changes
approved by the Board in each year from 1994-95 thru 2002-03.

TABLE 1

Annual Percentage Changes to Assessment Fees
Policy Years 1994-95 thru 2002-03

Policy Year Actuary Recommendation Board Approved
1994-95 10.8% 7.1%
1995-96 4.9 -11.2
1956-97 173 10.0
1997-98 -17.7 -17.7
1998-99 59 0.0
1999-00 2.7 -7.0
2000-01 3.7 -25.0
2001-02 -28.6t0 28.2 -20.0
2002-03 1174 5.0
12. Historically, actual expenditures have been much lower than projected expenditures.

However, because it is difficult to predict when claims for any specific incident will be paid,
expenditures could greatly increase in the future if losses incurred in previous years are finally paid.
Through December 31, 2002, PCF had paid over 597 claims, totaling approximately $535.2 million,
since its inception. As of that date, PCF had 32 claims reported and pending, which are estimated to
require approximately $33.3 million in aggregate case reserves.

13. PCF reserves are used to pay claims for incidents that occurred in prior years. For
example, a claim may be submitted to PCF for payment seven years after the incident occurred.
Assessments collected from the year of the incident would have been set-aside in reserves to pay for
any claims resulting from that year. Some claims could take up to 20 years after the incident date
before they are paid. Although the statute of limitations for filing a medical malpractice claim is, in
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most cases, three years from the incident date or one year from the discovery date, there is no limit
on how long the litigation process will take. Table 2 shows for each fiscal year from 1975-76 thru
2001-02 assessments collected during that year, claims paid out during that year, the aggregate
amount paid for all claims that occurred in that year, the aggregate number of claims paid for
incidents that occurred in that year, and the number of estimated outstanding claims for incidents
that occurred during that year. The figures are taken from an actuarial report prepared by the
Board's actuarial consultant, Milliman USA, regarding PCF, dated September 30, 2002. For
example, in policy year 1975-76, PCF collected $3,036,200 in assessments and paid claims totaling
§51,600. However, since 1975-76, PCF has paid a total of $5,713,400 in claims for incidents that
occurred during 1975-76. PCF has paid 16 claims since 1975-76 for incidents that occurred during
1975-76, and there 1s still one outstanding claim.

TABLE 2

Assessments and Expenditures
Policy Years 1975-76 thru 2001-02

Number of
Total Claims Claims Paid
Paid for Incidents for Incidents Number of
Claims Paid That Occurred that Occurred Outstanding
Policy Year Assessments in the Year n the Year in the Year Claims
1975-76 $3,036,200 $51,600 $5,713,400 16 1
1976-77 3,055,000 64,500 4,977,100 21 0
1977-78 1,351,000 784,400 9,160,000 24 0
1978-79 1,416,100 328,800 11,178,600 23 0
1979-80 2,395,700 3,922,100 21,652,100 37 ¢
1980-81 4,412,500 2,260,500 16,273,800 34 2
1981-82 4,652,700 3,619,400 22,914,100 45 2
1982-83 7,344,300 7,661,900 19,320,200 32 1
1983-84 10,276,200 14,155,700 19,574,400 34 1
1984-85 17,417,300 13,899,200 11,772,100 26 1
1985-86 32,324,700 9,903,000 54,440,000 42 1
1986-87 30,560,000 17,572,800 23,797,800 37 1
1987-88 33,642,800 26,092,800 42,672,400 22 2
1988-89 37,969,600 16,351,200 23,540,400 18 2
1989-90 43,161,200 25,590,200 25,795,900 23 2
1990-91 43,936,700 26,747,100 26,455,200 i9 4
1991-92 42,350,100 44 828 400 34,801,800 18 4
1992-93 45,063,900 47,012,000 30,394,100 21 3
1993-94 51,213,200 26,829,500 46,380,400 18 5
1594-95 55,505,700 27,582,200 30,717,900 30 g
1995-96 51,048,900 53,205,000 11,541,000 i1 9
1996-97 58,270,700 37,397,300 11,188,900 11 11
1997-98 49,892 400 24,840,400 7,200,000 4 11
1998-99 50,621,700 23,544,300 16,446,000 2 20
1999-00 47,879,300 23,875,700 2,500,000 1 19
2000-01 37,052,400 41,114,800 0 0 *
2001-02 29,534,300 39,480,000 0 0 *

*Figures not available.
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14 In addition to premiums, PCF invests its reserves, which earns interest. As of June
30, 2000 (the last year for which audited statements are available), PCF's cash and investment
balances amounted to approximately $542 million. Investment income accounted for $275 million
of this amount and more than 27% of PCF's total revenue since 1975. Investment earnings help to
reduce the provider assessments that fund current and future claim payments. The investments are
long-term. These funds are not cash on hand and would have to be liquidated to receive a cash
amount. Liquidation could involve significant financial penalties and the remaining balance would
earn less in the future. Table 3 shows expenses paid, assessments collected, total assets, total
liabilities, and the fund equity for fiscal years 1994-95 thru 2001-02. The figures from 1994-95 thru
1999-00 are from the Legislative Audit Bureau's report. The figures from 2000-01 thra 2001-02 are

unaudited figures provided by OCL
TABLE 3

Patients Compensation Fund Balances
Fiseal Years 1994-95 thru 2001-02

Fiscal Year Expenses Assessments Total Assets Total Liabilities Fund Equity

1994-95 $22,126,600 $55,505,700 $310,015,300 $367,738,100 -$57,722.800
1995-96 53,424,100 51,048,900 336,223,000 378,018,500 -41,795,500
1996-97 36,833,600 58,259,200 376,830,700 420,924,900 -44.094,200
1997-98 22,562,600 49,884,800 462,227,500 484,394,300 -22,166,700
1998-99 22,622,100 50,621,700 501,134,200 492,554,400 8,579,800
1999-00 22,862,000 47.879,300 542,613,000 515,383,300 27,229,700
2000-01 39,636,300 36,542,500 576,524,200 548,063,700 28,460,500
2001-02 39,391,900 29,751,000 588,823,400 582,219,300 6,604,100

15. OCI estimates that, as of September 30, 2002, PCF's fund equity was approximately
-$10.9 million. However, OCI also estimates that by June 30, 2003, PCF's fund equity will be
approximately -$255,000.

Legal Issues

16. Wisconsin Legislative Council staff have addressed potential legal issues in
transferring $200 million from PCF to the health care provider availability and cost control fund.
The attached memorandum, prepared by Wisconsin Legislative Council staff for Senator Schultz,
provides information on the creation of PCF, major changes to PCF that have occurred since its
creation, and the structure and operation of PCF, as well as the bill's proposal and potential
constitutional issues. The memorandum outlines the arguments that could be made in support of
and against the proposed transfer of $200 million from PCF to the new fund. The memorandum
concludes that the creation of a sum sufficient GPR appropriation, which would be used to pay any
portion of a medical malpractice claim that PCF is required to pay but is unable to pay because of
insufficient funds, would probably be required to successfully defend against a legal challenge. The
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attachiment alluded to in the memorandum 1s not included.

17. The PCF Board of Governors indicates that it has a fiduciary responsibility to
protect the integrity of PCF and has passed a resolution that indicates that as trustee, the Board
opposes any attempt to withdraw funds from PCF that goes beyond the original intent that PCF be
held in trust only for liability claims. In addition, the Board has indicated its intent to challenge the
transfer of funds. If the Board does challenge the transfer of $200 million from PCF to the new
fund, the state would incur costs in defending the challenge. If the state were unsuccessful in a legal
challenge, the state would have to pay back the $200 million transferred from PCF with interest.

TROVET TR

18. Several legislators and the PCF Board have requested an opinion from the Office of
the Attorney General regarding whether transferring $200 million from PCF to the health care
provider availability and cost control fund could be successfully challenged in a court of law.
However, the opinion has not yet been completed.

Medical Malpractice Issues

19.  Although PCF contributes to the stable and predictable medical malpractice
environment, it is not known whether transferring money from the fund on a one-time basis will
significantly affect Wisconsin's stable medical malpractice environment, given the other protections
in place. The medical malpractice environment would still be predictable because the amount of the
transfer 1s known, and it is on a one-time basis, so the fiscal effects could be calculated. However, if
premiums significantly increase, it could contribute to a destabilization of the medical malpractice
market.

20. The administration has indicated that the transfer should not affect the PCF
assessments. Because the assessments are based upon a single policy year and because there is a
sum sufficient GPR appropriation that will cover any claims if the PCF should be unable to do so,
the Board should not have to increase assessments based on this $200 million transfer. However,
Milliman indicates that assessments are not only based on the current policy year, but also on the
current fund equity. In other words, Milliman would consider the deficit in making
recommendations to the Board regarding increases in assessments, especially since they could not
assume the existence of the sum sufficient GPR appropriation in future years. Milliman estimates
that $16.6 million annually for the next 25 years in addition to the current assessments, which is a
57% increase over 2002-03 assessments, would be needed to compensate for the fund equity deficit.
The Board indicates the increase in assessments would have an adverse effect on reinsurance rates
and the medical malpractice environment. It is unknown to what extent this would affect the
medical malpractice environment in Wisconsin.

21.  The Board has also expressed concern that should the medical malpractice
environment in Wisconsin become unstable as a result of transferring $200 million from PCF to the
new fund, Wisconsin could have fewer practicing physicians. Wisconsin uses its stable medical
malpractice environment to recruit new physicians to this state. If the medical malpractice
environment became less stable, Wisconsin might become less attractive to future physicians.

Page 8 Insurance and Health and Family Services (Paper #458)



Integrity of the Fund

22.  Another issue regarding the transfer of $200 million involves taking a fiscally sound
fund and making it less so in order to promote other public policy considerations. The Governor's
bill proposes to use $200 million from PCF to substitute for GPR funding that would otherwise be
needed to support MA-eligible health care costs. In addition, the bill proposes a sum sufficient GPR
appropriation to pay claims if PCF cannot to ensure that PCF will not become insolvent.

23, On the other hand, the Governor's recommendation to transfer $200 million would
create a fund equity deficit, which the Board has eliminated over the years. PCF would be able to
endure liability over the short-term (10 years), but the actuaries predict a crisis could occur in the
long-term (10 to 15 years). In addition, the Legislative Audit Bureau (LAB) indicated that PCF's
fund equity deficit could affect the state's bond rating. However, any affect on bond rating would
probably not surface in the short-term.

The Board also has indicated that it is concerned about what would happen in the future if
GPR funds would be needed. Would the sum sufficient GPR appropriation still exist? Would a
future Legislature approve supplemental GPR funding to support the fund? Would the current
Board be held responsible for not increasing assessments to continue to maintain a positive fund
equity? The Board indicates that the Govemor's proposal to transfer $200 million from the fund
would have a profound effect on the trust providers have with PCF.

24. The actuaries indicate that the withdrawal of $200 million will result in an actual
deficit of $281 million due to the loss of investment income. As previously indicated, PCF's total
outstanding liabilities are discounted by future investment income earnings. Withdrawal of the
$200 million reduces the asset base by one-third, thereby reducing future investment income.

25.  Another issue involves the accuracy of the actuaries' estimates of total outstanding
liabilities. In its 2001 report, LAB expressed a concern that the actuaries' estimates in this regard
have been too conservative. LAB recommended that an independent audit be done. PCF accepted
the recommendation, and another actuarial consultant is doing an audit independent of Milliman.
However, the audit has not yet been completed. In addition, the Board addressed PCF's previous
fund equity deficit in a much shorter time frame than anticipated. The Board was prepared to make
up the deficit over a 25-year period. However, the fund equity deficit was reduced in approximately
10 years. Also, the Board itself has consistently set assessment rates that differ from the actuaries’
recommendations.

Transfer of Funds

26.  The administration indicates that transferring $200 million would leave PCF with
total assets of approximately $260.7 million at the end of ten years. This estimate does not take into
consideration potential financial penalties that may result from prematurely liquidating long-term
assets. In determining the amount of total assets after ten years, the administration makes several
assumptions. First, assessment income is assumed to remain at the same level as 2001-02,
$29,534,300, which is the lowest level since 1984. Second, other income is assumed to be $44,500,
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which is the lowest level since 1984. This income consists of administrative fees and contributions
from other carriers that tender their primary limits to PCF to pay claims. Third, total expenditures
are assumed to be $53,205,000, which is the amount of expenditures in 1995 and is the highest
amount of expenditures since PCF's inception. Finally, investment income is assumed to grow at
the rate of only 3.5% annually. Because the highest expenditures since PCF's inceptions were i the
amount of $53,205,000, the administration believes that the total assets in ten years will be
sufficient to pay all claims and, therefore, the sum sufficient GPR appropriation will not be utilized.

27. Under current law, there is no requirement that PCF operate on an accrual
accounting basis, rather than a cash basis. PCF could operate on a cash basis. As a result, PCF's
total assets could be liquidated. As of September 30, 2002, PCF's total assets totaled $620,732,300.
PCF would then assess providers based on the amount of claims paid during that year, rather than
on the amount it would take to pay all claims in the future for incidents that occurred during that
vear. Based on the history of PCF's claims paid annually, PCF could expect assessments not to

exceed $53,205,000. Consequently, PCF has no required level of total assets to maintain.

28. On the other hand, there is a statutory requirement that PCF be accounted for on an
accrual basis. All audits of PCF are based on accrual accounting. In addition, if PCF were funded
on a cash basis, premiums would fluctuate from year to year as claims are paid. Fluctuation in
premiums could contribute to a destabilization in the medical malpractice environment. Also,
liquidating all of PCF's assets could result in providers being assessed twice for claims associated
with incidents that have already occurred.

29. The Board has increased assessments for 2003-04 by 5%. Therefore, the total
assessments received in 2003-04 would be $31,011,100. With the assumption that the assessments
would remain $31,011,100 for the next ten years, and with the same assumptions used by the
administration, transferring $300 million from PCF in 2003-04 would leave PCF with
approximately $134.2 million in total assets in 2012 (not including potential financial liquidation
penalties). The total assets in ten years could be sufficient to pay all claims and, therefore, the sum
sufficient GPR appropriation would not be utilized.

30. On the other hand, in an effort to minimize any medical malpractice or fund equity
problems, less funding could be transferred from PCF to the new fund. With the assumption that
the assessments would remain $31,011,100 for the next ten years, and with the same assumptions
used by the administration, transferring $100 million from PCF would leave PCF with $426.2
million in total assets in 2012 (not including potential financial liquidation penalties). The total
assets in ten years could be sufficient to pay all claims and, therefore, the sum sufficient GPR
appropriation would not be utilized.

31.  Finally, the Committee could delete the provision from the bill in order to avoid a
potential legal challenge, to avoid any potential adverse effects to the medical malpractice
environment in Wisconsin, and to maintain the integrity of PCF's fund equity balance.
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ALTERNATIVES

1. Adopt the Governor's recommendation to transfer $200 million in 2003-04 from
PCF to the health care provider availability and cost control fund. In addition, repeal the transfer
provision and the health care provider access and cost control fund on July 1, 2005.

2. Modify the Governor's recommendation by transferring $300 million in 2003-04
from PCF to the health care provider availability and cost control fund. In addition, repeal the
transfer provision and the health care provider access and cost control fund on July 1, 2005.

Alternative 2: OCI SEG |
2003-05 FUNDING {Change to Bill) $100,000,000
Alternative 2; DHFS GPR SEG TOTAL
20603-05 FUNDING (Change to Bill) -$100,000,000  $100,000,000 $0
3. Modify the Governor's recommendation by transferring $100 million mn 2003-04

from PCF 1o the health care provider availability and cost control fund. In addition, repeal the
transfer provision and the health care provider access and cost control fund on July 1, 2005.

Alternative 3: OCI SEG
2003-05 FUNDING (Change fo BIill) - $100,000,000
Alternative 3: DHFS GPR SEG TOTAL |
2003-05 FUNDING (Change to Bill) $100,000,000 - $100,000,000 $0 E
4. Delete provision.

Prepared by: Kim Swissdorf
Attachments
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ATTACHMENT 2

Annual Provider Assessments’

Provider Tvpes 1997-68 1998-99° 1999-00 2000-01  2001-02
Physician Class 1° $2,647 $2,721 $2,531 $1.898 $1,518
Physician Class 2* 5,294 5,170 4,869 3,606 2,885
Physician Class 3° 11,382 11,292 10,504 7,877 6,302
Physician Class 4° 15,382 16,326 15,186 11,388 9,110
Nurse Anesthetist 678 678 631 475 380
Hospital -- per Occupied Bed 167 167 155 116 93
Nursing Home -- per Occupied Bed 31 31 29 22 18
Employees of a Partnership or Corporation
Nurse Practitioner 662 680 631 475 380
Advanced Nurse Practitioner 926 952 386 664 531
Nurse Midwife 5,823 5,986 5,568 4,176 3,341
Advanced Nurse Midwife 6,088 6,258 5,821 4,365 3,492
Advanced Practice Nurse Prescriber 926 952 886 664 531
Chiropractor 1,059 1,088 1,012 759 607
Dentist 529 544 506 380 304
Oral Surgeon 3,971 4,082 3,797 2,847 2,278
Podiatrists - Surgical 11,250 11,564 10,757 8,067 6,434
Optometrist 529 544 506 380 304
Physician Assistant 529 544 506 380 304

" These rates apply to providers having Wisconsin as their primary place of practice. Other rates apply to
providers for whom Wisconsin is not their primary place of practice.

2 Overall, there was no change from FY 1997-98 rates. However, there were minor rate changes for
certain provider types.

* Includes family or general practice physicians not performing surgery, and nutritionists.

“ Includes family or general practice physicians performing minor surgery, and ophthalmologists
performing surgery.

S Includes most types of surgeons, such as plastic, hand, general, and orthopedic.

¢ Includes obstetric and neurological surgeons.
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